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NEW MEXICO HEALTH POLICY COMMISSION
2055 South Pacheco, Suite 200
Santa Fe, New Mexico 87505
Phone (505) 424-3200 » FAX (505) 424-3222

November 1, 2005

Governor Bill Richardson, The Honorable Danice Picrauz, New Mexico House of
Representatives, Chairperson and Members of Interim Legislative Health and Human
Services Committee; The Honorable Luciano “Lucky” Varela, New Mexico House of
Representatives, Chairperson and Members of the Legislative Finance Committee; and
Secretary of Health Michelle Lujan Grisham

RE: Senate Memorial 7 Requesting the New Mexico Health Policy Commission and
the Insurance Division of the Public Regulatory Commission to Convene a Task
Force on Health Care Practitioner Liability Insurance

Dear Governor Richardson, Representatives Picraux and Varela, and Secretary Lujan
Grisham:

On behalf of the New Mexico Health Policy Commission and the Insurance Division of the
Public Regulation Commission, it is our pleasure to submit this Senate Memornial (SM)7
report. The SM 7 task force represented key health care interests from throughout the State.

"This challenging study addressed professional liability issues and the impottance of these
issues to the citizens of New Mexico. The report summarizes our findings and
recommendations.

We appreciate the opportunity to present this report to the committee and would also like to
thank the task force members and the many other people for all of the time and
commitment that they have given to this study.

Sincerely,

L

Patricio C. Larragoite, DDS
Executive Director of the New Mexico Health Policy Commission

Eric P. Semna T
Supenntendent of Insurance
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HISTORICAL BACKGROUND

Medical malpractice received little public attention prior to 1970. Since then, however, there have been
three periods of medical malpractice insurance dilemma in the nation: the mid-1970s, the mid-1980s, and
the last several years. Each of these periods experienced widely publicized increases in medical
malpractice insurance premiums, reports of the unavailability or unaffordability of coverage and threats by
doctors and other practitioners to leave high-risk specialties or their professions.

With the exception of the mid-80s, these periods were accompanied by the exit of major insurers from the
medical malpractice insurance market It should also be noted that certain classes of health care
providers, such as obstetricians, sLrgeons, emergency medicine practitioners, midwives, nursing homes
and hospitals, have generally beenrore affected.

Various solutions that have been atermpted within the nation include the following:

v Restrictions on plaintifis’ rights to file claims and receive damages, collectively referred to as
“tort reform”

v State-sponsored insurance faciities, such as joint underwriting associations and patient
compensation funds

v Insurance facilities created by and for doctors and other groups of health care providers, such
as physician mutuals and risk retention groups

v Patient safety initiatives to reduce the incidence of medical injuries, such as the National
Practitioner Data Bank andthe Patient Safety and Quality Improvement Act

v “No-fault” alternatives to tort litigation, such as the Virginia and Florida birth-related
neurological injury compensation programs

In addition, the insurance industy in the mid-1970s introduced an obscure type of policy form, called
“claims-made” coverage', to its medical malpractice product line. This “claims-made” product, whose
premiums are initially cheaper for policyholders and whose costs to insurers and reinsurers are more
predictable, swept the marketplace and supplanted the previous “occurrence” coverage product.

The Task Force has considered the Hability issues of governmental health care providers to be outside its
scope of charge. This report therefore excludes these entities, which include university, state, federal and
tribal hospitals, clinics and their staffs, from its statistics and findings.

1 *Claims-made” policies cover inciderts that are reported during the year the policy is in effect, while “occurrence” policies
cover incidents that occur during the year the policy is in effect even if those occurences are not reported until years later,
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NEW MEXICO'S MEDICAL MALPRACTICE ACT

in 1975, Travelers Insurance Company, the primary writer of medical malpractice for New Mexico's
doctors, exited the state after citing the state’s lack of tort reform and small market size. In response, the
Legislature passed the Medical Malpractice Act of 1976 (hereafter referred to as “the Act’) with the express
purpose to “promote the health and welfare of the people of New Mexico by making available professional
liability insurance for health care providers in New Mexico.”

The Act contains the following benefits for qualifying health care providers:

v $600,000 cap on damages other than medical bills and punitive damages

v 3-year statute of limitations on the filing of a claim (subject to extension for minors)

v Mandatory review of claims by a medical/iegal panel prior to the filing of lawsuits

v State participation in malpractice insurance coverage via a “patients compensation fund”
To be qualified under the Act, health care providers must either obtain base coverage from an admitted
insurer on an “occurrence” policy form or else maintain a substantial cash deposit with the Superintendent

of Insurance {few have done the latter). In addition to their base coverage premium payments, qualifying
health care providers must also pay an annual surcharge to the patients compensation fund.

The list of health care providers that are eligible to be covered under the Act includes physicians,
chiropractors, podiatrists, nurse anesthetists, physicians’ assistants, hospitals and outpatient health care
facilities. Any health care practitioners or facilities not on this list, such as midwives, nurse practitioners,
dentists and nursing homes, are excluded from coverage under the Act.

The language of the Act requires the use of occurrence coverage. The Act's inability to predict the market
dominance of the claims-made product has, over time, severely restricted the number of insurers providing
access to the Act.



THE MEDICAL MALPRACTICE MARKET IN NEW MEXICO

The Insurance Division has begun to analyze the medical malpractice market in New Mexico over the past
five years in order to understand the statewide impact of the current nationwide crisis. As stated earlier,
the malpractice liability concerns of governmental providers, such as university, state, federal and tribal
hospitals and clinics and their staffs, are outside the purview of our study.

Admitted insurers and Alternative Markets

Our market analysis examined recent changes in the distribution of business among admitted (i.e.
“licensed”) insurers and alternative sources of coverage such as surplus lines (i.e. "unficensed”) insurers,
risk retention groups and self-insurance. Admitted insurers have historically been the vendors of choice
since their rates are usually substantially lower than those of surplus lines insurers and their claim
obligations are backed by state guaranty funds.

Health care providers and other purchasers of insurance seek surplus lines insurers when insurance in the
admitted market is not readily available. They either self-insure or insure through risk retention groups
when the admitted and surplus lines markets are either unavailable or unaffordable. In either case, a
movement of market share away from admitted insurers may be viewed as a sign of an unhealthy market.

While admitted insurers file rates with the Insurance Division, surplus lines insurers and risk retention
groups do not. Hence, the Task Force's only avenue to track rates for providers such as hospitals, nursing
homes and licensed midwives, where little if any coverage is written by admitted insurers, has been
through member surveys.

Physicians

The American Medical Association has listed New Mexico as one of only six states that, from the viewpoint
of physicians, are not in crisis. This is largely due to physicians’ access to the Act, which is widely viewed
as the main stabilizing influence on their malpractice premiums.

More than haif the doctors in New Mexico are employed by private or governmental hospitals and clinics
and have their malpractice exposures covered by their employers. Most of the approximately 2100 doctors
who remain in need malpractice coverage purchase their insurance through one admitied insurer,
American Physicians Assurance Corporation (commonly referred to as “AP Capital’). AP Capital is
endorsed by the New Mexico Medical Society and writes physicians medical malpractice in a dozen states.
in 1997, AP Capital assumed the book of business formerly written by the New Mexico Physicians Mutual
Insurance Company, a physicians’ mutual insurer created in New Mexico in 1976.

AP Capital is currently the only insurer actively writing (i.e. issuing new) occurrence policies for physicians
in New Mexico. It has therefore become the ipso facto gatekeeper for physicians who want coverage
under the Act. While AP Capital has a reputation for providing quality insurance services, the Insurance
Division recognizes that it is unhealthy for any carrier to have a monopoly in any segment of the insurance
market.

There have been several secondary writers of occurrence policies for physicians. In recent years these
insurers have chosen to exit the New Mexico market, either abruptly by nonrenewing their book of policies,
or gradually by not accepting new business.

New Mexico has shared in the nationwide trend for doctors, particularly those in high-risk speciaities, to
leave private practice and seek facility-based employment, partly to avoid having to purchase their own
malpractice insurance.




QOther Health Care Professionals

Non-physician health care professionals play an integral role in New Mexico's health care delivery system.
Compared to much of the nation, New Mexico is large, rural, poor and thinly populated. All but three of the
state's 33 counties have far fewer doctors per capita than the national average. New Mexico also has one
of the nation’s highest percentages of citizens on Medicaid. Within this challenging environment midwives,
nurse anesthetists, nurse practitioners and other non-physician health care professionals serve the
medical needs of many New Mexicans.

The volume of coverage written by admitted insurers has diminished over the last five years with a
corresponding growth in surplus lines writings. Most non-physician practitioners cannot find occurrence
coverage and can obtain only claims-made policies. There are only two insurers writing a few non-
physician practitioners on occurrence forms. The vast majority of non-physician practitioners, even those
on the Act's qualifying list, have no access to the Act.

Midwives

Aimost a third of all babies born in New Mexico are delivered by midwives. This is by far the highest
midwife-attended birthrate in the nation. Midwives, who tend to service low-income families, receive most
of their revenues from Medicaid reimbursement. Approximately three-quarters of New Mexico's midwives
are certified nurse midwives and the remaining quarter are licensed midwives. Certified nurse midwives
usually deliver in hospitals while licensed midwives usually deliver in homes and birthing clinics.

Malpractice insurance remains available for certified nurse midwives but at premiums that have increased
by approximately 30% per year for the past several years. Since maipractice insurance is not available for
home births, the vast majority of licensed midwives have no malpractice coverage. The decision of the
Human Services Department to withhold Medicaid reimbursement from licensed midwives who do not have
malpractice coverage has further compounded their predicament. Only those licensed midwives who
deliver in birthing centers are able to obtain insurance, at rates that are triple those of a year ago and that
now equai approximately haif their income.

The New Mexico Trial Lawyers Association and the New Mexico Medical Society believe that home births
are medically risky and that home deliveries and the use of midwives should be severely curtailed.

Nurse Anesthetists

Nurse anesthetists provide most of the anesthesia delivered in New Mexico and are the sole anesthesia
providers in the majority of hospitals in the state. While nurse anesthetists are on the Act’s list of qualifying
providers, only the relatively small number who are employed by anesthesiologists insured by AP Capital
have access, however indirect, to the Act.

Hospitals

While doctors and other heaith care professionals usually purchase stand-alone malpractice policies,
hospitals and other health care facilities routinely obtain their professional liability coverage bundled with
their premises liability coverage through what are termed “GL/PL” policies. The issues and concerns of the
GL/PL policies of hospitals and other health care facilities reflect those of the medical malpractice policies
that practitioners buy.

According to the New Mexico Hospitals and Health Systems Association, which represents all of the
general acute non-governmental hospitals in the state, the GL/PL premiums of their insured members have




risen on average about 30% per year during the last five years. These increases have driven most of the
state’s hospitals completely out of the GL/PL marketplace and into self-insurance.

Prior to 2003, roughly half the hospital market was insured by one admitted carrier, Truck Insurance
Exchange, whose abrupt exit in 2003 shifted the market further to self-insurance as well as to surpius lines
insurers and risk retention groups. Today, only 1% of the hospital market is insured through admitted
insurers compared to 82% five years ago.

There are currently no hospitals covered under the Act and no available avenue (other than posting a large
cash deposit with the Superintendent) for them to enter the Act, despite their inclusion in the Act's list of
qualifying providers.

Nursing Homes and Other Health Care Facilities

This category includes long-term care, intermediate care, outpatient and all other health care facilities that
are not classified as hospitals. As with hospitals, there are no insurers writing occurrence policies and
hence no insurance avenues for entrance into the Act. Furthermore, all facilities other than hospitals and
outpatient facilities are excluded from the Act's list of qualifying providers.

Since 2001, GL/PL rates for nursing homes in New Mexico have increased on average over 20% a year
while the levels of coverage provided have simultaneously declined. These increases in rates and
reductions in coverage are driven by a doubling of the frequency and a tripling of the severity of nationwide
nursing facility liability claims over the last eight years. This has occurred at a time when Medicaid
reimbursement to nursing facilities continues to fall below their associated operating expenses.

Five years ago, 65% of New Mexico's GL/PL premiums for non-hospital health care facilities were written '

by admitted insurers. That admitted insurer market share has now dropped to 5%, with the rema:nmg 95%
written by surplus lines insurers.

The Trial Bar and the Medical Society believe that the insurance problems faced by nursing homes resuilt
from chronic understaffing and mismanagement. They also believe that nursing homes should be required
to post $5,000,000 cash bonds per facility with the State as well as purchase GL/PL policies with no
aggregate coverage limits.




IMPACT ON PATIENTS

While the medical malpractice insurance debate usually focuses on the impact to providers, the impact on
patients is equally important. These impacts include:

v" Failures of the current system in improving patient safety
v Increased healthcare costs due to defensive medicine and to malpractice claims
v Access to health care providers in impacted specialties

Patient Safety

According to “To Err Is Human: Building a Safer Health System,” a landmark study published in 1969 by
the institute of Medicine, roughly 45,000 to 100,000 Americans die each year from medical errors which, if
accurate, exceeds the number that die from traffic accidents. The causes cited for this epidemic of
medical errors include the fragmentation of health care delivery systems and the failure of medical
licensing boards to educate and discipline their membership regarding medical errors. The study
concludes that most medical errors result from faulty systems, processes and conditions rather than from
individual acts of negligence. This finding, along with the widespread continuance of medical injuries
despite decades of tort litigation, challenges the notion that the current system provides an effective
deterrent to medical injuries.

The findings and recommendations of “To Err Is Human® have led to the passage of the federal Patient
Safety and Quality Improvement Act of 2005, which allows and encourages doctors and other health care
providers to confidentially report mistakes and hazards to certified patient safety organizations, which will
then analyze these reports to identify patterns of safety problems. Such reporting systems have been
successful in reducing the frequency of accidents in the fields of anesthesiology and aviation.

Impagct of Defensive Medicine and Maipractice Claims on Health Care Costs

‘Defensive medicine” refers to the widespread practice of physicians to order excessive tests, treatments
and referrals in order to reduce their exposure to potential lawsuits rather than to medically benefit their
patients. The monetary costs of defensive medicine, however, remain difficult to measure, with estimates
ranging from 5% to 8% of total health care costs (U.S. Department of Health and Human Services) to
“small” (Congressional Budget Office).

The impact of malpractice premiums is much easier to quantify. According to Health Affairs’ latest annual
report on health care spending among industrialized nations, malpractice claims account for only 1% of
total health care costs in this country. It is therefore likely that the costs of defensive medicine exceed,
perhaps by several times, the direct costs of malpractice claims on the overall cost of health care.

Access to Health Care Providers

While New Mexico has a shortage of physicians and most other classes of health care professionals, this
is more likely caused by limited income opportunities than by malpractice concermns. We do, however, have
testimonial evidence that licensed midwives may curtail practice due to the combined effect of the
unavailability or unaffordability of malpractice insurance coupled with the abovementioned restrictions on
Medicaid reimbursement. Woe also have testimony that some of the state’s nursing homes may face
insolvency due to the high self-insured retentions now required under their GL/PL policies.



NO-FAULT ALTERNATIVES

The right to trial by jury is engrained in our legal system and is guaranteed by the New Mexico Constitution.
Nonetheless, courts have occasionally allowed this right to be abridged, an example being the workers
compensation system wherein injured workers forego their right to sue their employers in exchange for the
guarantee of fair and adequate cormpensation for their work-related injuries.

Virginia and Florida's Birth Injury Compensation Programs

During the mid-1980s, many of Virginia's obstetricians were poised to leave the state. In response,
Virginia developed a novel program that compensates, without litigation or findings of fault, children who
are neurologically injured at birth for all economic losses not covered by other sources. Florida enacted a
similar program soon thereafter.

These programs offer an exclusive remedy to tort liability for voluntarily participating providers of obstetrical
services. Both programs have achieved their founding objectives, have low overhead and have remained
fiscally self-sufficient, with the majerity of their funding derived from fees and assessments on participating
and non-participating providers.
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LEGISLATIVE PROPOSALS

Despite much effort, the Task Force failed to achieve full consensus on any legisiative proposals. The
various legislative initiatives that were discussed include:

v' Creating a state-sponsored Joint Underwriting Association
v" Amending the Medical Malpractice Act of 1976

v Creating a parallel Medical Malpractice Act

v No-fault carve-outs for providers of obstetric services

These initiatives are described below.

Joint Underwriting Association

The entire Task Force was favorably inclined toward the creation of a state-sponsored insurance facility
called a Joint Underwriting Association (JUA) that would provide malpractice coverage to classes of health
care providers that cannot find coverage elsewhere. All agreed that such a JUA should be self-supporting
with rates that are actuarially sound, should exercise normal underwriting authority, including the right to
deny coverage to health care providers who have an adverse claims history, and should adjust individual
policyholders’ premiums to reflect their claim experience.

Divisions arose regarding whether the JUA should have caps and whether it should be open to providers
who are not “in crisis.” The majority supported a JUA that would be open to all classes of providers, that
would offer both occurrence and claims-made products, that would qualify as a base coverage insurer
under the Act, and that would have relatively high caps on non-economic damages for providers not under
the Act.

The provision for caps was opposed by the New Mexico Trial Lawyers Association. The Medical Society
and the Trial Bar oppose the creation of a JUA that would insure providers who can find coverage
elsewhere and thereby to compete with AP Capital and other private insurers.

Amending the Medical Malpractice Act of 1978

The majority of Task Force members believe that amending the 1976 Medical Malpractice Act to (1) allow
the use of claims-made policies for the required base coverage and (2) expand the list of eligible heaith
care providers, would ameliorate New Mexico's medical malpractice dilemma and promote the stated
purpose of the Act. These efforts to amend the Act were opposed by the Medical Society, which fears that
the introduction of other health care providers may financially endanger the fund, and by the Trial Bar.

Creating a “Mirror” Medical Malpractice Act

in view of the effectiveness of the Act for physicians and of the opposition to its amendment, the Task
Force discussed the creation of a “mirror” act with its own patients compensation fund that would be open
to all health care providers. This was not pursued due to anticipated difficulties in obtaining appropriate
medicalflegal review panels and caps on non-economic damages.

No-Fault Carve-Quts for Providers of Obstetric Services

Many on the Task Force were intrigued with the concept of an alternative, non-judicial compensation
system that would serve as an excusive remedy for obstetric injuries. Such a system could resemble those




in Virginia and Florida or could extend further and include all obstetric injuries, either on a voluntary or a
mandatory basis. The Task Force ran out of time to explore this option further.
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RECOMMENDATIONS

The Task Force did agree on the two recommendations described below,

Increased Medicaid Reimbursement to Providers of Obstetric Services

The Task Force has recommended that Medicaid reimbursements to midwives and obstetricians be
increased and that the maintenance of malpractice coverage not be a condition for reimbursement. A copy
of our letter to Secretary Hyde containing this recommendation is attached,

New Mexico Patient Safety Organization

The federal Patient Safety and Quality Improvement Act of 2005 encourages individual states to create
Patient Service Organizations {(PSOs) for certification by the U.S. Department of Health and Human
Services. The purpose of these PSOs is to collect confidential reports of medical errors from local health
care providers and share them with the Department of Health and Human Services for analysis of patterns
of unsafe medical practices that can then be addressed in a systematic way. The Task Force
recommends that interested parties consider forming a PSO in our state.
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CONDUCT OF THE TASK FORCE

The Task Force met monthly from May through October. The Task Force devoted its first several meetings
to relevant expert presentations, including presentations on Joint Underwriting Associations, Alternatives to
Traditional Tort Liability, Hospital Risk Retention Groups, Vicarious Liability Exposures of Midwives, New
Mexico's Medical Malpractice Act, Perspectives of New Mexico Plaintiffs’ Bar, and the Virginia and Florida
Birth-Related Neurological Injury Compensation Programs.

At the recommendation of Task Force members who represented facilities and non-physician providers,
the Task Force created a subcommittee to meet separately and recommend initiatives to the full Task
Force. That subcommittee recommended the pursuit of a JUA. The Task Force then created a second
subcommittee {0 determine the details of the JUA.

The JUA subcommittee developed two basic models. One was an “emergency-enabled JUA” that granted
admittance only to those classes of health care providers for whom a malpractice emergency had been
formally determined by the Depariment of Health. The other was a “continuous JUA” open to all health
care providers and containing caps. The divisions on the details of the JUA, as discussed earlier, became
apparent during the subcommittee meetings.

During the August Task Force meeting the Trial Bar requested that the Task Force obtain data to

determine whether there is indeed a malpractice crisis in New Mexico. The Task Force and the insurance
Division subsequently commenced to compile such data, portions of which are attached to this Report.
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A MEMORIAL
REQUESTING THE NEW MEXICO HEALTH POLICY COMMISSION AND THE
INSURANCE DIVISION OF THE PUBLIC REGULATION COMMISSION TO
CONVENE A TASK FORCE ON HEALTH CARE PRACTITIONER LIABILITY

INSURANCE.

WHEREAS, there is an escalating crisis in health care
access because malpractice premiums for all types of health
care providers are skyrocketing; and

WHEREAS, declining reimbursement rates for medicare and
medicaid affect every type of provider and practitioner,
including physicians, advance practice nurses, hospitals,
nursing homes, clinics and others; and

WHEREAS, medical malpractice liability is capped at six
hundred thousand dollars ($600,000) for health care providers
who qualify by contributing to the patient's compensation
fund; and

WHEREAS, certain practitioners, such as nurse midwives,

nurse practitioners, dentists and others, are required to :
carry three million dollars ($3,000,000) in malpractice
coverage; and

WHEREAS, some health care providers are not included
under the Medical Malpractice Act and thus do not qualify
under its provisions; and

WHEREAS, insurance coverage is not available for certain SM 7
Page 1
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types of practitiosmers and certain types of services,
including home births; and

WHEREAS, ojptions may be available to address this
escalating crisis, including amending the Medical Malpractice
Act, creating a jcint underwriting association, purchasing
coverage through the risk management division of the general
services departmext, creating a separate liability act or
self-insuring;

NOW, THEREF¥ORE, BE IT RESOLVED BY THE SENATE OF THE
STATE OF NEW MEXICO that the New Mexico health policy
commission and the insurance division of the public
regulation commission be requested to convene a task force of
representatives fwom statewide health care practitioner
groups, inclﬁding the New Mexico medical society, the
American college of nurse-midwives, the New Mexico nurse
anesthetist assocfiation, the New Mexico midwives association,
the New Mexico demtal association, the New Mexico hospital
and health systens association, the New Mexico health care
assoclation, the Mew Mexico triszl lawyers association and
foundation, the office of the governor and others, to examine
the malpractice imsurance dilemma and 1its impact on providers
and patients; and

BE IT FURTHER RESOLVED that the task force examine the
statutes, constitutional provisions, regulations and court

decisions governing medical malpractice; and

SM 7
Page 2
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BE IT FURTHER RESOLVED that the task force submit its

findings and recommendations, including legislative

~ initiatives for malpractice insurance reform for health care

providers, by November 1, 2005 to the legislative health and
human services committee, the legislative finance committee,
the department of health and the office ofrthe governor: and

BE IT FURTHER RESOLVED that copies of this memorial be

transmitted to the New Mexico health policy commission and

the insurance division of the public regulation commission.

SM 7
Page 3
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NEW MEXICO PUBLIC REGULATION COMMISSION

NM D1viSION OF INSURANCE
PO Box 1269

1120 Paseo De Peralta, PERA Bldg
Santa Fe, NM 87504

main: (505) 827-4601

fax: (505) 827-4734

web; nmpre.state.am, us\insurance

PUBLIC REGULATION COMMISSIONERS

District 1 Jason Marks, Vice Chair
Bistrict 2 David W. King

District 3 Ben R. Lujan, Chair
District 4 Lynda M. Lovejoy
District § E. Shiriey Baca

ERIC P, SERNA, Superintendent of Insurance

September 13, 2005
Via Fax and U.S. Mail

Secretary Pamela S. Hyde, J.D.
Human Services Department
2009 S. Pacheco, Pollon Plaza
P.O. Box 2348

Santa Fe, NM 87504-2348

Re:  Medicaid Reimbursement for Providers of Obstetrical Services

Dear Secretary Hyde:

On behalf of the Senate Memorial 7 Task Force which we co-chair, we wish to respectfully urge the Human
Services Department to increase Medicaid reimbursements to all providers of obstetrical services within the
state, including licensed midwives, nurse midwives, obstetricians and family physicians, by an aggregate
annual amount of $800,000. We also support the extension of Medicaid reimbursements to all providers of
obstetrical services regardless of the status of their coverage for exposure to professional medical liability.

We wish to convey that all members present at the last meeting of the Task Force, including the New
Mexico Medical Society, the New Mexico Health Care Association, the American College of Nurse
Midwives, the New Mexico Midwives Association, the New Mexico Nurse Anesthetist Association, the
New Mexico Nurse Practitioner Council, the New Mexico Hospital and Health Systems Association, Laurel
Healthcare, the New Mexico Trial Lawyers Association, the New Mexico State Bar, the New Mexico
Defense Bar and the Risk Management Division of GSD, were unanimous in their support of both of these
recomumendations.

{)e‘reni i avpilable for any questions you may have regarding this request.
Sincerely,

Eric P Superintendent of Insurance

cio Lanago%e, DDS, Executive Director of the New Mexico Health Policy Commission

Cc:  Govemnor Bill Richardson
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LAY OFFICE OF
STEPHEN DURKOVICH

ADDRESS ALL REPLIES TO:

111 TULANE SE 560 MONTEZUMA, SUITE 218
£.O. BOX 26581 (87125) SANTA FE, NEW MEXICO 87501

ALBUQUERQUE, NEW MEXICO #7106 505/986- 1800

505/247-2367

305/247-8878 FAX

SO5/986- 1602 FAX
August 1, 2005

Via Fax and U.S. Mail

Eric Serna

Superintendent of Insurance
Public Regulation Commission
P.O. Box 1269

Santa Fe, NM 87504-1269

Patricio Larragoite, DDS$

Executive Director

New Mexico Health Policy Commission
2035 South Pacheco, Suite 200

Santa Fe, NM 87505

Re: Task Force on Healthcare Practitioner’s Liability Insurance
Dear Mr. Serna and Dr. Larragoite:

The New Mexico Trial Lawyers and the New Mexico Medical Society feel that
the fundamental purpose of the task force is to better healthcare for the people of this
State. As we see that objective, it means proposing legislation that will positively benefit
the problems underlying the issue of insurance rates and availability as opposed to
discounting the healthcare providers’ bill when citizens have been treated negligently,
The problems with healticare, which are reflected in insurance rates and availability, are
as follows:

I. Home Delivery of Babies. The delivery of babies is one of the highest risk
tasks in medicine. In ordarto reduce the risk, all of the tools that are available to a health
care provider must be used. Those include both internal and external fetal heart monitors,
the availability of c-sectiom surgical facilities, personnel skilled in the intubation of
nconates and the like. Nore of those facilities or people are there for pregnant mothers or
newly delivered infants delivered in the parent’s home. They exist only in a hospital.
Consequently, deliveries of babies must be confined to a hospital setting absent emergent
circumstances.
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2. Delivery of Babies by Untrained Persons. Midwifery training ranges from
persons with a high school diploma and six months of training, to persons with a master’s
degree and three years of training, Even at that, midwifery training is far less than that
required of an obstetrician. Training requires not only an acquaintance with the
mechanics of delivery, but more importantly learning how to respond calmly and
efficiently to a wide variety of emergent conditions, That, of course, is the subject of an
OB residency. Asa consequence, we suggest a change in the law to insure that children
will not be delivered by anyone who has less than a master’s degree, and three years of
forma] training in the delivery of children.

3. Supervisory Obstetricians. To the same end, the law should be changed to
insure that nurse midwives should be supervised by an obstetrician in hospitals located in
population centers greater than 10,000 persons.

4. Unqualified Nurse Anesthetists. Nurse anesthetists are in a position
comparable to nurse midwives, They too have a wide variety of both education and
experience. Some have gone to two year nursing schools, some have gone to four year
nursing schools, All go to at least a year of nurse anesthetist formal training and then
there is a great disparity in the range of supervised training required with some receiving
one year of training and some two years. Mare training is required of some of New
Mexico’s existing anesthetists and that training must be uniform. To that end, all nurse
anesthetists must have a four year college degree in nursing, one year of anesthesia
school, one year of training in an ICU and two years of formal training in anesthesia
before they are allowed to practice in this state.

For this provision as well as with the provisions relating to nurse midwives, there
can be no grandfathering. It is not fair to New Mexico patients that substandard and
unqualified persons be allowed to perform eritical medical tasks.

5. Patient Rescue. Nurse anesthetists are ofien unable to recognize emergencies,
and when the reality of an emergency forces itself into the consciousness of the nurse
anesthetist, the nurse anesthetist is often unequipped to handle the emergency. To that
end, there must be a trained, board certified, emergency room physician or a board
certified anesthesiologist on duty at the time the nurse anesthetist is providing anesthesia
in all hospitals where there are more than 500 surgical cases performed in a year.

6. Nursing homes. Numerous nursing homes have gone bankrupt in the past
decade. These bankruptcies have been occasioned by illegal executive profit taking and
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the fact that nursing homes are understaffed and underinsured as a matter of institutional
policy. Insurance companies withdraw coverage as a consequence of the results of this
understaffing and the nursing homes go bare, Nursing homes should therefore be
required to be insured under policies with no aggregate limit, In addition to insurance,
nursing homes should be required to post a cash bond of §5 million for each individua]
facility they operate in the State of New Mexico.

We feel that if the above measures are addressed, the problems of unavailability
or excessive rates will disappear for the allied healthcare providers.

We trust these proposals will be thoroughly examined by the task force.
Very truly yours,

NEW MEXICO TRIAL LAWYERS
ASSOGJATION by:

Terry Word
Michael Hart

NEW MEXICO MEDICAL SOCIETY by:
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ERIC P. SERNA, Superintendent of Insurance

August 12, 2005
Via Fax and U.S. Mail

Stephen Durkovich, Terry Word and Michael Hart
New Mexico Trial Lawyers Association

P.O. Box 26581

Albugquerque, NM 87125

Randy Marshall and Kathleen Blake, MD
New Mexico Medical Society

7770 Jefferson NE, Suite 400
Albuquerque, NM

Dear Sirs and Madam:

Thank you for the ideas presented in your August 1 letter to us on how to remedy the problems in the
availability and affordability of medical professional liability insurance for midwives, nurse anesthetists and
nursing homes. We will share you ideas with the Senate Memorial 7 Task Force at our next meeting on

August 18.

We do wish to note that the stated purpose of the Senate Memorial 7 Task Force is to “examine the
malpractice dilemma and its impact on providers and patients.” We share your interest in bettering the
healthcare of New Mexicans but note that there are other task forces, such as Insure New Mexico, that are
charged with examining these issues. We therefore suggest that you bring your healthcare-related proposals
to these forums. We are, however, willing to temporarily step outside our roles as co-chairs and share in
this letter our informal thoughts on your proposals in order to enhance their presentation to appropriate
audiences.

Regarding the safety of home deliveries, we are aware that the literature on this subject is both voluminous
and conflicting. Key studies finding for and against home births have been published in the June 2005
issue of the British Medical Journal and the August 2002 issue of Obstetrics and Gynecology. You may
wish to review these studies if you have not done so already.

Regarding the training of midwives, we share your desire to strengthen the certification and recertification
requirements for all practitioners providing obstetrical services, whether family physicians, midwives or
obstetricians. Neither we nor the task force, however, are properly qualified to opine on how to craft those
standards.



: Regarding the supervision of nurse midwives by obstetricians in population centers greater than 10,000, we
' are concerned that this would create disparate standards of care between the several communities that
exceed that size and the many communities, including Taos, Ruidoso, Espanola, Grants, Silver City, Raton,
Tucumcari, Santa Rosa, Socorro, Clayton, Lovington and Truth or Consequences, that currently do not.
Also, the issue of whether family physicians who perform deliveries should be under the supervision of an
obstetrician needs to be addressed.

Regarding the training of nurse anesthetists, we are again not the proper party to study certification
standards. Part of our written findings to the Senate can include a recommendation that the pertinent
licensing boards and professional societies study certification and recertification requirements for all
healthcare providers to ensure appropriate standards of care throughout the state.

- Regarding the supervision of nurse anesthetists in hospitals where more than 500 surgeries are performed
annually, we are again concerned about the establishment of dual standards of care in New Mexico.
Furthermore, as in the issue of home deliveries, it is our understanding that the literature on the relative
safety of anesthesia delivered by nurse anesthetists vs. anesthesiologists is inconclusive, We also note that
the Centers for Medicare and Medicaid Services have eliminated the requirement that CRNAs be
supervised by physicians.

Regarding nursing homes, there are a variety of reasons for the financial difficulties faced by those facilites,
including cuts in Medicare and Medicaid reimbursements as well as dramatic increases in the frequency and
severity of lawsuits. Requiring a $5 million cash bond per facility as well as the purchase of liability
insurance polices with no aggregate limits would further exacerbate the financial difficulties of these
institutions and price their services out of reach of most low and middle-income New Mexicans.

We look forward to your continued support in finding cooperative and constructive solutions to the medical
malpractice availability and affordability problems outlined in Senate Memorial 7. We thank you in
advance for your active support for whichever legislative proposals our Task Force recommends.

Sincerely,

"y
: te, DDS, Executive Director of the New Mexico Health Policy Commission
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DEAN INSURANCE AGENCY, INC.

230 N. Westmonte Drive Local: (407) 865--7477
Suite 2100 Toll Free: (800) 721-3326
Altamonte Springs, FL 32714 Fax: (407) 865-7557

November 1, 2005

National College of Midwifery, Inc.
Beth Enson, Admin.

209 State Road 240

Taos, NM 87571

. Dear Beth,
I've been privileged to represent and work with midwives, midwifery schools and birth centers

since the early ‘90’s. As you know, my insurance career spans over thirty years, specializing in
handling the insurance needs of health care professionals and facilities countywide.

It has been an ongoing struggle locating carriers for Licensed Midwives, and we do not anticipate
finding any affordable solutions in the near future. As you're aware, our sole carrier is only
offering policies starting at $50,000 per year.

Licensed midwives have made outstanding strides over the years by attaining state licensure and
E further credentials including the CPM (certified professional midwife). However, these efforts
cannot be recognized by way of an insurance program for this specialty due to the limited number
of midwives countrywide. This pool of prospects Just isn’t large enough to attract any carrier that
could file adequate rates and expect to make a profit in the current environment.

We believe our best chance of success for insuring midwives lies in states that have implemented
caps on non-economic damages in addition to other tort measures (e.g. establishing medical
boards, alternative dispute resolution, adopting MICRA components, etc.) States that have
implemented caps show an increase in healthcare providers and a more stable insurance market,
while savings result in both reduced damage awards and lower defense-related costs.

We will continue as your advocate and work to find solutions to this crisis.

/ Sincerely,

Ann A. Geisler, CPCU
CEOQ. 2




Senate Memorial Task Force 7
Analysis of Liability Insurance Trend for Licensed Midwives

The National College of Midwifery held a group liability insurance policy on behalf of interested faculty members
from 2001 through 2004. Our policy was the only source of liability insurance coverage for interested NM licensed
midwives during most of that time. Our insurance agent, Ann Geisler of Dean Insurance Agency in Florida, has been
the primary agent working with licensed midwives in the US for many years.

The cost of these annual policies is as follows:
Year Carrier policy amount cost per participant

2001-2002 ACE American Insurance Corporation $8,140 $280

That year ACE exited the market for liability coverage for all healthcare providers. Ann Geisler was unable to find
any carriers in the US writing liability insurance for licensed midwives at that time. She found us coverage in the UK
through Lloyd’s of London.

2002-2003 Lloyd’s of London $69,600 $2,900
2003-2004 Lioyd’s of London $107,000 $3,834

At that point Lloyd’s exited the market for liability coverage for Licensed Midwives. Ann was able to getus a
preliminary quote from another UK carrier, Lexington, which owns AIG insurance. That quote was in the $750,000 to
$1 million range, with a deductible in the $150,000 to $200,000 range. Ann did not get us a hard quote, as she knew
this range was unaffordable to us.

While the College was unable to get 2 renewal policy from Lloyd’s, the Northern NM Midwifery Center did purchase
a policy for its five staff midwives (three full time, two back-up,) from Evanston Insurance Co. Currently, they are the
only licensed midwives in NM to hold liability insurance.

2004-2005 Evanston Insurance Co. $57,000 $11,400

This cost was out of the range of affordability for the majority of National College of Midwifery faculty members who
had been interested in possibly purchasing another group policy. Most of these faculty members work part time and
do not have the income to cover this expense. Evanston Insurance Company out of Iilinois is the sole current source
of liability insurance for Licensed Midwives in the US and probably the world. Their policies start at $50,000, and are
thus out of reach for the solo or partnership midwifery practice. Licensed midwives in the US generally make less
than $30,000 annually. Those with the very busiest practices rarely make more than $50,000. Only births centers
employing three or more midwives are able to afford policies through Evanston. I have heard that a risk purchasing
group of six Alaskan midwives was trying to get coverage through Evanston, and have asked Ann Geisler to let me
know if that group is able to get a quote. If so, it might be possible for another risk purchasing group to get coverage
through Evanston in this way, though it would most likely be out of range of most NM LMs.

Both Ann Geisler and Don Letherer have told us that the carriers’ decisions not to cover licensed midwives are due to
the small numbers of licensed midwives practicing in the US, and the limited amount of revenue they are thus able to
generate, Don Letherer has stated that there exists no central source of actuarial data on licensed midwives, also
because our numbers are so small as to be statistically insignificant. [ quote from another letter from Ann Geisler:
“...since our midwifery program generates less than $10,000,000, it is almost impossible to generate interest from
carriers... Unfortunately, as this insurance crisis deepens we are seeing fewer voluntary carriers and their terms are




becoming more restrictive. ” ‘Our midwifery program’ refers to her entire national clientele of licensed midwives, not
Just our College.

To summarize, the cost for liability insurance for Licensed Midwives in NM has risen approximately forty-fold over
the past five years. There exists only one source of insurance, Evanston Insurance Co., for licensed midwives. Even
Evanston is restricting their lability for homebirth coverage. Home birth is a service included in the NM Licensed
Midwives scope of practice, and a birthing option recommended by the World Health Organization and the American
Public Health Association. The recent CPM Statistics Study published in the BMJ (formerly the British Medical
Journal} concludes that births attended by Certified Professional Midwives have health outcomes equal to low-risk
hospital births, with lower intervention rates and higher client satisfaction.

e o o



To: Allan Seeley

From: Suzanne Stalls, CNM

Re: summary of malpractice costs from 2000-2005 for three representative
midwifery practices in New Mexico

Suzanne Stalls, CNM
Women's Specialists of New Mexico

Albuquergque

Cost Carrier

8/99-9/00: $4,832.00 ACNM Insurance Services
8/00-9/01: $5,913.00 ACNM Insurance Services
9/01-8/02  $6,475.00 ACNM Insurance Services
9/02-9/03  $8,334.00 ACNM Insurance Services
6/03-6/04  $8,771.99 Contemporary Insurance Services

Please note discrepancy in dates. ACNM Insurance Services stopped providing insurance
services mid-year and Contemporary Insurance Services from Maryland began to provide
insurance services, the only company in the country as far as we were aware.

6/04-6/05 $14,304.00 Contemporary Insurance Services
6/05-6/06  $17, 543.00 Contemporary Insurance Services
Kathy Autrey, CNM

Las Cruces

2000-2001 $4,263 - ACNM Insurance Services
2001-2002 $5,913 ACNM Insurance Services
2002-2003 $8,334 ACNM Insurance Services
2003-2004 $9,260 ACNM Insurance Services/CIS
2004-2005 $15,333 Contemporary Insurance Services
2005-2006 $17,543 Contemporary insurance Services
Theresa Okoro, CNM

Las Vegas

2001-2002 $1,702 ACNM Insurance Services
2002-2003 $4,190 ACNM Insurance Services
2003-2004 $11,087 Contemporary Insurance Services
2004-2005 $15,789 Contemporary insurance Services

waiting on quote for 10-05 to 10-06

None of these midwives have had any claims.
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New Mexico Association of Nurse Anesthetists
PO Box 92885
Anbuquerque, NM 87199

October 1, 2005 Report to SM7 Task Force

Since its inception in 1978, the New Mexico Medical Malpractice Act has listed Certified Registered Nurse
Anesthetists (CRNAs) as health care providers eligible to participate in the Patient Compensation Fund
(PCF). (NMSA 41-5-3) Unfortunately, approximately 85% of CRNAs in this state have been and continue
to be denied access to the PCF.

There are primarily two reasons CRNAs are unable to participate in the PCF. First, the Act requires the
provider to carry an occurrence policy, which CRNAs are unable to obtain on a national basis. Secondly,
when attempting to purchase an occurrence policy through AP Capitol, CRNAs have consistently been
discriminated against based on their employment arrangements. Currently, CRNAs who are not employed
by anesthesiologists who participate in the PCF are denied insurance. Ironically, CRNAs who are
“employed” are receiving liability insurance as a benefit and do not bare the cost on an individual basis.
Only CRNAs who are self employed would be seeking independent liability insurance, and therefore could
never meet the underwriting criteria set by AP Capitol.

While CRNAs can currently purchase affordable liability insurance, the market has been changing over the
last several years, and the New Mexico Association of Nurse Anesthetists NMANA) remains committed to
being proactive in securing the best possible options for its members. Since 2001, three major insurers of
CRNASs have exited the marketplace; PHICO,

St. Paul and TIG. Since January of 2003, CNA remains the lone admitted company writing standard
policies for CRNAs, and they only offer a claims made product.

Over the last five years in New Mexico, liability premiums for a mature claims-made policy through an
admitted company have increased approximately 13%, from $5,864 to $6,623. I was unable to obtain
information on any non-admitted products. Rates for an occurrence policy issued by AP Capital have risen
nearly 50% over the last five years, from $4,135 to $6,165. Of note, the surcharge fee for CRNAs
decreased last year from $3,301 to $546. While some may view these rates as extremely low in comparison
to our physician counterparts, keep in mind an anesthesiologist’s salary is typically two to four times that of
CRNA, depending on the location and practice setting. According to the 2004 AANA Practice Profile
Survey, the mean salary in 2003 for a self employed CRNA (one who would be purchasing their own




liability policy) in New Mexico was approximately $134,000, including call and overtime pay. An average
premium cost of $6,247 (in 2003) represents approximately 5% of the mean annual income.

Some members of the SM7 task force have opined that CRNAs practicing as solo providers represent a
higher liability risk compared to those CRNAs who work under the supervision of an anesthesiologist. In
fact, as of December 31, 1997, there were a total of 3,548 physician reports in the National Practitioner
Data Bank with an anesthesia malpractice code, and only 481 nurse anesthetists’ reports. On average, there
is almost seven-times as many physician anesthesia-related malpractice payments made in a year compared
to reported payments for CRNAs.!

These statistics are even more remarkable given that CRNAs are the hands on anesthesia providers for 65%
of the 26 million anesthetics delivered each year. No studies to date that have addressed anesthesia care
outcomes have found that there is a significant difference in patient outcomes based on whether the
anesthesia provider is a CRNA or an anesthesiologist. Further evidence of the 100 year safety record of
CRNAs is evidenced by data from St. Paul Fire and Marine Insurance Company, whose malpractice
insurance premium rate for claims-made coverage for self-employed CRNAs decreased nationally a total of
52 percent from 1988 through 1998. At the time St. Paul was the country's largest provider of liability
insurance for health care professionals, and insured both CRNAs and anesthesiologists. The recent modest
increase in premiums over the last five years reflects not only a change in providers (2002) from TIG to
CNA, but also administrative costs with CNA, who had previously not insured anesthesia providers.

The 85% of CRNAs in New Mexico who are eligible by statute but are denied access to the PCF practice at
a disadvantage every day. In many cases, CRNAs are working side by side with surgeons who do
participate in the PCF, and therefore become the “deep pockets™ in the room. Without access to the PCF,
CRNAs must carry higher liability limits, and lack the benefits of the three year statute of limitations, and
the medical review commission. Because CRNAs employed by anesthesiologists do participate in the PCF,
there is obvious discrimination among a group of providers based on nothing more than their employment
arrangement. Given that CRNAs work in every hospital in the state, and are the sole anesthesia providers
in more than half of all New Mexico hospitals, it is reprehensible that the vast majority are denied access to
the PCF of which they are eligible to participate by statute.

The NMANA continues to seck the opportunity to work with the affected parties to resolve this injustice. It
has been my honor to represent the CRNAs of New Mexico as a member of SM7.

Respectfuily submitted,

Sharon K. Hensley, CRNA
Immediate Past President, NMANA

1. Nurse anesthetist malpractice and the Naticnal Practitioner Data Bank,
L.M. Jordan, CRNA, PhD; R E. Oshel, PhD; AANA Journal, December 1998




New Mexico Hospitélé &
Health Systems Association

Qctober 4, 2005

The following information is intended to be responsive to the SM7 Taskforce on Medical Malpractice
request for data on the market impact of liability insurance changes on hospitals.

B'ackground

The New Mexico Hospitals and Health Systems Association (NMHHSA) represents all of the 41 general
acute non-governmental hospitals in the state. NMHHSA conducted a Medical Malpractice survey of
members to determine: premium increases over the past 5 years, access to coverage, and anecdotal
comments. Overall, 24 members responded and the data took various forms but the summary follows.

Premium Increases

Roughly, premium increases have averaged 49% per year over the 5 year period ending 2005. Forthe
13 members that responded to this question, annual increases ranged from 13 to 292%. We used an
“Olympic scoring method” and discarded these high and low rates, calculating the average on the
remaining 11 respondents.

total % ann. %
increase years increase

292% 1 292.0%
193% 1 193.0%
318% 5 63.6%
250% 4 62.5%

40% 1 40.0%

188% 5 37.6%

30% 1 30.0%

148% 5 29.6%
135% 5 27.0%

66% 3 22.0%

109% 5 21.8%

18% 1 18.0%

13% 1 12.7%

~30%

The true average is likely higher than 30% because several of the hospitals that reported one year
increases had higher but unreported increases in other years. It is not a sustainable business practice to
have any expense line continue to increase at such arate




Access Issues, Increased Retention and Miscellaneous Comments
(from 8 separate hospitals or hospital systems)

Hospital was covered by MMI/St Paul from 1992 to 2002, when they quoted a renewal
increase of about 100%. (We did not have significant increase in loss) Our secured
coverage through Chubb, which we had for a year. Chubb then quoted renewal at a 40%
increase, at which time we partnered with 12 other hospitals in the VHA Mountain States
Region and developed a risk retention group. We have been covered through that
program since 2003.

It is nearly impossible (if not completely impossible) for a facility as small as ours to get
more than one response to our insurance RFPs. So, we take what we are offered
regardiess of our zero loss history, no L & D, and no surgery.
Last year, to maintain a reasonable premium increase, our deductible increased from
$25,000 to $100,000 perincident and inciudes the cost of attorney's fees that were
previously paid outside the deductible.

Retention went from $5,000/Indemnity to $25,000/indemnity. We had to change carriers
when MICA was driven out of our state.

Unfortunately we are insured through a self insurance program that commingles costs
company wide, While we have seen increases it would be misleading to include our data
as it is based on facility specific experience ratings and aggregate, company wide
experience.

We changed our policy in 2002 from $25,000 deductible to $50,000 deductible. In 2005
we changed to increase retainage (not a true deductible) to $250,000.

We increased our limits by 25%. We did not see a significant increase in the number of
lawsuits (frequency} during the 2001 - 2004 time period. On the whole, our medical
malpractice history tracks the national trend. The number of cases per beds has not
increased dramatically but the severity of the cases and the cost of settlement has
increased by a significant factor. Obstetrics & surgery are our highest exposure
specialties but we also pay a great deal for nursing care negligence as well. Looking
down the road, we are likely to see an increase in emergency medicine and hospitalists
cases. We think it likely that emergency medicine physicians, followed quickly by
obstetricians, will be the first physician groups in true crisis in New Mexico (i.e. unable to
get any kind of reasonabie insurance or get insurance at all).

We were seeing growing increases which had become unaffordable. Our parent
company set up a captive in the Caymans which we were unable to buy into but our
exposure is really out there.

Jeff Dye

President & Cf:_o

New Menico lospitals & ealth Sustems Assavaton
212 Omma Rc; N
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NEWMEXICO
HEALTH CARE
ASSOCIATION

TO: Alan Seeley

FROM: Linda Sechovec

DATE: Tuesday, November 01, 2005
Alan,

Here’s a summary of the local freestanding nursing facility data I gathered in response to
suggestions at the last SM7 meeting. Also, enclosed is a national study by Aon with much
more comprehensive information on a national level regarding nursing facility liability
issues.

Thanks for all your help on this important effort.
Linda

Linda Sechovec, Executive Director
4411 McLeod NE, Suite G
Albuquerque, NM 87109

Phone 505-880-1088

Fax 505-880-1157

E-mail Isechovec@nmhca.org




NEWMEXICO
HEALTH CARE
ASSOCIATION

September, 2005

Earlier this month, NMHCA mailed 62 surveys to facilities/companies asking for information on general and professional liability
insurance for freestanding nursing facilities. These companies represented total bed capacity of 7,381 beds, Two facilities
provided unusable information (one included information on premium costs that included other types of insurance coverage and
one included no premium information) so their responses were discarded as spoiléd. Valid responses were received from
facilities/companies representing 2,776 beds or a 38% response rate. However, due to the volume of facilities with changes of
ownership/management during the five year period surveyed and the inability of facilities to access the information, many
responses did not include data for all years requested. To make the premium expense information relevant, our analysis was
primarily viewed on a per bed cost basis.

Responders did report:
Average Annual General Rangeof Other #of
& Professional Liability Deductibles Facility Filed
Premium Cost Per Bed  Per Claim Retention Lawsuits
2001 $306.35 $5,000-25,000 30 0
2002 $652.18 $£5,000-50,000 30 2
2003 $730.26 $5,000-100,000 $160,000 4
2004 $736.73 $5,000-160,000 $100,000 Ed
2005 $663.50 $5,000-100,000 $100,000-500,000 5 thru Aug.

For all reporting years, policy limits of $1 million per claim and $3 million aggregate were reported by all facilities cxéept one.
Only two facilities reported umbreila coverage beyond the $3 million policy limits. Three companies -- CNA, AIG, Lloyds
were commercial carriers for all but one respondent (49 bed capacity) during the five year reporting period.

During the period of 2001-2005,

s facilities faced climbing premium costs at a time when Medicaid revenues continued to fall below expenses incurred to
provide Medicaid care (For 2002 BDO Seidman in their annual study reported $13.45 per patient day loss in NM for
Medicaid care).

¢  General and professional liability insurance costs more than doubled while facilities took on increasing expense and
exposure for out of pocket expenses beyond premium to fund deductibles and additional loss expenses retained by the
facility/company. The highest deductibles reported quadrupled from $25,000 to $100,000 in 3 years from 2001-2003 ag
facilities assumed more exposure and risk in an attempt to control escalating premium costs,

® In 2001 and 2002 no facilities reported retentions beyond deductibles with their liability coverage. Presently, companies are
reporting up to $500,000 retentions beyond per claim deductible amounts. It appears this is how facilities achieved a per bed
cost decrease from 2004 to 2005. Depending on loss experience, this could threaten facility/company solvency in the future.
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Public Regulation Commussion
Insurance Division
P.E.R.A. Bldg., 4th Floor
1120 Paseo de Peralta
Santa Fe, New Mexico 87501
Phone: 827-4601
Fax: 827-4734
Website: http://www.nmprc.state.nm.us/ insurance/ inshm.htm

New Mexico Health Policy Commussion
2055 South Pacheco, Suite 200
Santa Fe, New Mexico 875C5
Phone: 505 424-3200
Fax: 505 424-3222

Website: www.hpc.state.nm.us




